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Pr ef ace

These M chigan Standards for Inposing Lawer Sanctions were
adopted by the M chigan Suprenme Court on [date], and are intended
for use by the Attorney Discipline Board and its hearing panels in
inmposing discipline followng a finding or acknow edgnent of
prof essi onal m sconduct. These standards may be anended or
nodi fied only by the Court.

Preface

These Michigan Standards for Imposing Lawyer Sanctions were adopted
by the State of Michigan Attorney Discipline Board (ADB or Board) on [date] under
the authority granted by the Michigan Supreme Court in its order dated [date], and
are intended for use by the Attorney Discipline Board and its hearing panels in
imposing discipline following a finding or acknowledgment of professional
misconduct. Pursuant to the Court’s order, these standards may be amended by the
Board from time to time. The Court may at any time modify these standards or
direct the Board to modify them.

Comrent

| submt that the Court should adopt and anend the M chigan
Standards for |nposing Lawer Sanctions. The ADB s proposal would

enpower the ADB to adopt and anend the Standards. It is
unprecedented for a state’'s disciplinary tribunal to be given such
authority and responsibility. In the jurisdictions that have

adopt ed sone formof standards, the process has been either through
the Court or, in rare circunstances, the state bar association’s
gover ni ng body.



Definitions

The relevant definitions applicable to these standards are
contained in Mchigan Rul es of Professional Conduct (VMRPC) 1.0.

“Suspension”, as that termis used in these Standards, is
defined under Standard 2.3 bel ow.

Definitions

“Injury” is harm to a client, the public, the legal system, or the profession
which results from a lawyer’s misconduct. The level of injury can range from
“serious” injury to “little or no” injury; a reference to “injury” alone indicates any level
of injury greater than “little or no” injury.

“Intent” is the conscious objective or purpose to accomplish a particular
result.

“Knowledge” is the conscious awareness of the nature or attendant
circumstances of the conduct but without the conscious objective or purpose to
accomplish a particular result.

“Negligence” is the failure of a lawyer to exercise the degree of care that
a reasonable lawyer would exercise in the situation.

“Potential injury” is the harm to a client, the public, the legal system or the
profession that is reasonably foreseeable at the time of the lawyer’s misconduct.
The likelihood and gravity of the potential injury are factors to be considered in
deciding the level of discipline.

Conment

My reconmendation omts the definitions suggested by the ADB.
Those definitions at times contradict the definitions provided in
the MRPC and are generally unhel pful. Notably, the definitions of
“injury” and “potential injury”, in the ADB s proposed Standards,
are w thout val ue.

The definitions for “intent” and “know edge” in the ADB s
proposed Standards cannot be squared with the definitions of
“knowi ngly”, “known”, or “knows” in MRPC 1.0. Adding to the
confusion, the ADB uses the word “know ngly” dozens of tines
wi thout an express definition of the term but does not use the
word “knowl edge” in the proposed Standards, except to define it.

Finally, the ADB s distinction between the terns “intent” and
“know edge” is not consistent with the approach taken by the MRPC
The term“intent” is not used at all in the MRPC, instead the MRPC
adopted “know ngly”, “known”, or “knows” to mean “actual know edge
of the fact in question.” MRPC 1.0 adds, “A person’s know edge may
be inferred fromcircunstances.”



A.  PURPCSE AND NATURE OF SANCTI ONS
1.1 Purpose of Lawyer Discipline Proceedings

Di scipline for m sconduct is not intended as punishnment for
wr ongdoi ng, but for the protection of the public, the courts, and
t he | egal profession.

1.1 Purpose of Lawyer Discipline Proceedings
The purpose of lawyer discipline proceedings is to protect the public and
the administration of justice from lawyers who have not discharged, will not

discharge, or are unlikely to properly discharge their professional duties to clients,
the public, the legal system, and the legal profession.

Comment

My recomrended | anguage is taken verbatimfrom MCR 9. 105 and
is nore appropriate than the | anguage proposed by the ADB.



1.2 [Reserved]

1.2 Public Nature of Lawyer Discipline

Ultimate disposition of lawyer discipline should be public in cases of
disbarment, suspension, and reprimand. Only in cases of minor misconduct, when
there is little or no injury to a client, the public, the legal system, or the profession,
and when there is little likelihood of repetition by the lawyer, should private discipline
be imposed.

Commrent
My recomrendation omts the ADB proposed Standard 1. 2.

It is worth noting that the ADB s proposed Standard does not
address whether the sanction of “no discipline” should be public.
The Court approved, in limted circunstances, the inposition of an
“Order of Discipline Inposing No Discipline” in Gri evance
Adm ni strator v Deutch, 455 Mch 149 (1997). The ADB has defi ned
“no discipline” as “a public declaration that the | awer’s conduct
was i nproper but does not limt the lawer’s right to practice
law.” Gievance Administrator v Ralph Musilli , 98-216-GA (ADB
2000). If the Court wishes to adopt a Standard 1.2, it should be
anmended to i nclude “no discipline” matters anong t he types of cases
where the disposition should be public.



1.3 Purpose of These Standards

These standards are designed for use in inposing a sanction or
sanctions following the entry of a finding of m sconduct pursuant
to MCR 9.115(J)(1). These Standards are designed to pronote
fairness, predictability, and continuity in the inposition of
sanctions. They are al so designed to provide a focus for appellate
chal | enges concerning the appropriate |evel of discipline inposed
upon a | awyer.

1.3 Purpose of These Standards

These standards are designed for use in imposing a sanction or sanctions
following a determination by a preponderance of the evidence or acknowledgment
that a member of the legal profession has violated a provision of the Michigan Rules
of Professional Conduct or subchapter 9.100 of the Michigan Court Rules.
Descriptions in these standards of substantive disciplinary offenses are notintended
to create independent grounds for determining culpability. These Standards are
designed to permit flexibility and creativity in assigning sanctions in particular cases
of lawyer misconduct while also promoting: (1) consideration of all factors relevant
to imposing the appropriate level of sanction in an individual case; (2) consideration
of the appropriate weight of such factors in light of the stated goals of lawyer
discipline; and, (3) consistency in the imposition of disciplinary sanctions for the
same or similar offenses.

Comment

St andards should pronote consistency in discipline, produce
reasoned decisions, and facilitate appellate review Gi evance
Adm ni strator v Lopatin, 462 Mch 238, at 238 and 239 (2000). The
ADB proposal calls for “flexibility and creativity” in divining
sanctions. | believe that it is a fair criticismto note that ADB
deci sions have, all too often, enployed arbitrary notions of
di scipline and outright caprice in the inposition of sanctions.

M chigan’ s di sciplinary systemdoes not need “flexibility and
creativity” it needs a set of principles and guidelines that wll
ensure that sanctions are fair for the offending | awyer, consi stent
wi th discipline inposed upon other |awers who conmtted simlar
of fenses, and will provide predictability for both the parties and
t he appel |l ate bodi es. My recommended | anguage sets forth these
pri nci pl es.



B. SANCTI ONS AND OTHER CONSEQUENCES FOR M SCONDUCT

2.1 Scope
A disciplinary sanction is inposed on a | awer upon a finding

or acknow edgnent that the |awer has engaged in professional
m sconduct .

Comrent

Thi s provision is unchanged fromthat | anguage proposed by the
ADB.



2.2 D sbarnent

Di sbarnment neans revocation of the |license to practice |aw
An attorney whose license to practice |law has been revoked may
petition for reinstatenment under MCR 9. 124 but may not do so until
at least 5 years have el apsed since revocation of the |icense.
Eligibility for reinstatenent is determ ned under MCR 9. 123, which
requires a disbarred attorney to establish by clear and convi nci ng
evi dence the el enments of MCR 9. 123(B) and requires recertification
by the Board of Law Exam ners.

2.2 Disbarment

Disbarment means revocation of the license to practice law. An attorney
whose license to practice law has been revoked may petition for reinstatement under
MCR 9.124 but may not do so until 5 years have elapsed since revocation of the
license. Eligibility for reinstatement is determined under MCR 9.123, which requires
a disbarred attorney to establish by clear and convincing evidence the elements of
MCR 9.123(B) and requires recertification by the Board of Law Examiners.

Comrent

| recommend adopti on of the | anguage “at | east” since a | awer
who is incarcerated during a term of disbarnment nust wait | onger
than 5 vyears before seeking reinstatenent. See Gi evance
Adm ni strator v McWorter, 449 Mch 130 (1995).



2.3 Suspension

Suspension, as that termis used in these Standards, neans the
| oss of the privilege to practice law for a term of no less than
180 days and until the lawer is reinstated under MCR 9. 124.

23 Suspension

Suspension is the removal of a lawyer from the practice of law for not less
than 30 days. See MCR 9.106(2). An attorney suspended for 180 days or more is
not eligible for reinstatement until the attorney has petitioned for reinstatement under
MCR 9.124, has established by clear and convincing evidence the elements of MCR
9.123(B), and has complied with other applicable provisions of MCR 9.123.

Comrent

Near |y al |l di sputes concerning sanctions in disciplinary cases
fall into three basic categories:

1) Respondent wants a reprinmand
while the Gievance Adm nistrator
wants a short suspension;

2) Respondent want s a short
suspension while the Gievance
Adm ni strator wants the Respondent
to go through reinstatenment (i.e. a
suspension of 180 days or nore);
and,

3) Respondent wants to avoid
di sbar nent while the Gievance
Adm ni strator wants di sbarnent as a
sancti on.

My reconmended Standard provi des a context for resolving each
of those disputes. The ADB' s proposed Standard of fers no guide for
predicting or reviewing a result in a case where the parties agree
some suspension is appropriate but cannot agree on whether
reinstatenent is appropriate. There is no rational e suggested by
the ADB on how the parties or a hearing panel, or even the Board
itself shoul d distinguish between a suspensi on begi nni ng at 30 days
and one that would run for 180 days, or for that matter even one
that would run for 3 years.



2.4 Interim Suspension

Interim suspension is the tenporary suspension of a |awer
fromthe practice of |aw pending inposition of final discipline.
I nt eri m suspensi on incl udes:
(a) automatic suspension upon conviction of a felony (MR
9.120(B)) or,

(b) suspension of a lawer who fails to conply with the
| awf ul order of a hearing panel, the Board or the Suprene
Court (MCR 9.127(A)).

2.5 Reprimnd

Reprimand is a form of public discipline which declares the
conduct of the |awyer inproper, but does not limt the |awer s
right to practice.

2.6 [Reserved]
2.7 Probation

Probation is a sanction which may be inposed upon an inpaired
| awyer as set forth in MCR 9.121(C).

2.8 Oher Sanctions and Renedi es
O her sanctions and renedi es which may be inposed incl ude:

(a) restitution;

(b) transfer of an inconpetent or incaPacitated attorney to
i nactive status (MCR 9.121(A) & B))"; or

(c) such conditions relevant to the established m sconduct as
a hearing panel, the Board, or the Suprene Court deens
consistent with the purposes of |awer sanctions.

2.9 Reciprocal D scipline

Reci procal discipline is the inposition of a disciplinary
sanction on a |awer who has been disciplined in another
jurisdiction. The only issues to be addressed in the M chigan
proceedi ng are whether the respondent was afforded due process of
law in the course of the original proceedings and whether
i mposition of identical discipline in Mchigan would be clearly
i nappropriate. MCR 9.104(B)

Conmment

These provisions are unchanged fromthe | anguage proposed by

t he ADB

C. FACTORS TO BE CONSI DERED I N | MPOSI NG SANCTI ONS

" An attorney may be ordered transferred to inactive status under MR
9.121(A) and (B) without a finding of m sconduct.
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3.0 Cenerally

In inposing a sanction after a finding or acknow edgnent of
awyer m sconduct, the Board and hearing panel s shoul d consi der the
ol l owi ng factors:
(a) the nature of the m sconduct;
(b) the lawyer 's nmental state; and,
(c) the existence of relevant aggravating or mtigating
factors.

3.0 Generally

In imposing a sanction after a finding or acknowledgment of lawyer
misconduct, the Board and hearing panels should consider the following factors:

(a) the nature of the misconduct;

(b) the lawyer’s mental state;

(c) the potential or actual injury caused by the lawyer’s misconduct;
(d) the circumstances of the misconduct, including the existence of

aggravating or mitigating factors; and
(e) precedent of the Court and the Board.

Commrent
My recomendation onmts the ADB' s proposal that “injury” be
considered a factor at this stage. “lInjury” or harmis a factor

better suited for consideration during the aggravation/nmtigation
st age. Also omtted is the ADB' s proposal that precedent be
consi dered a factor equal to the other considerati ons when i nposi ng
di scipline. As proposed, ADB Standard 3.0(e) would swallow the
entire rule. To be blunt, any attenpt to i nprove the disciplinary
system to produce reasoned decisions, fairly arrived at, in a
reviewable format would be greatly jeopardized if the ADB s
Standard 3.0(e) were to be adopt ed.

10



3.1 Application of Standards

In considering the foregoing factors and applying these

st andar ds,

(a)

(b)

(a)

(a)

Comrent

hearing panels, the Board, and others shoul d:

Consul t Appendi x 1 (Cross- Reference Tabl e: M chi gan Rul es
of Professional Conduct and Standards for |nposing
Sanctions) and locate the rule violated and a reference
to the pertinent standard in Section D

determ ne which of the factors present in the pertinent
standard apply, and select the appropriate recomended
sancti on;

consi der whet her the reconmmendati on adequat el y addr esses
the nature or effects of the m sconduct, and articul ate
any basis for selecting an alternative sanction as a
basel i ne; and,

consi der aggravating and mtigating factors (see Section

E).

3.1 Application of Standards

In considering the foregoing factors and applying these standards, hearing
panels, the Board, and others should:

(a) Consult Appendix 1 (Cross-Reference Table: Michigan Rules of Professional
Conduct and Standards for Imposing Sanctions) and locate the rule violated and a
reference to the pertinent standard in Section D;

(b) determine which of the factors present in the pertinent standard
apply, and select the appropriate recommended sanction;
(a) consider whether the recommendation adequately addresses the

nature or effects of the misconduct, and articulate any basis for
selecting an alternative sanction as a baseline;

(a) refer to the commentary and precedent to refine the
recommendation; and,
(a) consider aggravating and mitigating factors (see Section E).

My recomrendati on omts ADB proposed Standard 3.1(d) because
it would underm ne the purposes for establishing fair, consistent,
and reviewable M chigan Standards for I|nposing Lawer Sanctions.
ADB Standard 3.1(d) would have the practical effect of allow ng
heari ng panels and the ADB to afford prior case |aw nmuch greater
wei ght than the Standards.

11



D. RECOVMENDED SANCTI ONS
The recommended sanctions in the foll ow ng standards take into
account the factors set forth in Standard 3.0 and are generally

appropriate for the types of msconduct specified, absent
aggravating or mtigating circunstances.

Comrent

Thi s provision is unchanged fromthat | anguage proposed by the
ADB.

12



4.0 Violations of Duties Oved to Cients
4.1 Failure to Preserve Property held in Trust

The follow ng sanctions are generally appropriate in cases
involving the failure to preserve property held in trust in
vi ol ati on of MRPC 1.15:

4.11 Disbarnment is generally appropriate when a |awer

knowi ngly fails to preserve property held in trust.

4.12 Suspension is generally appropriate when a | awer fails

to hold property in trust or conm ngl es personal property
with property that should have been held in trust.

4.13 Reprimand is generally appropriate when a |awer, in an

i sol ated i nstance, negligently fails to preserve property
in trust.

4.1 Failure to Preserve the Client’s Property

The following sanctions are generally appropriate in cases involving the
failure to preserve client property:

4.11 Disbarment is generally appropriate when a lawyer knowingly
converts client property.

412 Suspension is generally appropriate when a lawyer knowingly or
negligently deals improperly with client property.

4.13 Reprimand is generally appropriate when a lawyer engages in an
isolated instance of simple negligence in dealing with client
property and causes little or no injury or potential injury to a client.

Comrent

The ADB proposal treats the property held in trust under two
Standards, 4.1 (for client property) and 5.1 (for property of third
persons). However, MRPC 1.15(a), the applicable rule under both
ci rcunst ances, nmkes no such distinction. It treats a lawer’s
fiduciary duty towards property held in trust the sane whet her or
not an |awyer/client relationship exists.

| recommend that a violation of MRPC 1.15(a) be treated under
a single Standard.

| reconmend that “fails to preserve” be used in place of the
ADB proposed “converts” because it is nore consistent with the
| anguage of MRPC 1. 15.

In 4.12, ny recomendation is to replace the nebul ous
“knowi ngly deals” with the nore limted and rmuch nore specific
| anguage concerning negligent msappropriation and comm ngling
The ADB' s proposed | anguage appears to create alternative sanctions
for the same offense. That is, “knowi ngly converts” in the Board’s
4.11 and “knowi ngly deals inproperly” in the Board 4.12 appear to
be distinctions without a difference.

The | anguage | have recomended will ensure that all |awers
who knowi ngly fail to preserve nonies and other property in trust
will be treated in a manner nmuch nore consistent than has

hi storically occurred and nuch nore fairly than t he manner proposed
by the ADB.

13



4.2 Failure to Preserve the Cient’'s Confidences and Secrets

The follow ng sanctions are generally appropriate in cases
i nvol ving inproper revelation of information in violation of MRPC
1.6 and 1.9(c):

4.21 Disbarnment is generally appropriate when a |lawer, in a
scheme to benefit the |awer or another, know ngly
reveal s informati on protected under MRPC 1.6 and 1. 9(c).

4.22 Suspension is generally appropriate when a |awer
knowi ngly reveals information protected under MRPC 1.6
and 1.9(c), where the revelation is not part of a schene
to benefit the | awer or another.

4.23 Reprimand i s general ly appropriate when a |l awer fails to
use reasonabl e care to prevent enpl oyees, associ ates, and
ot hers whose services are utilized by the lawer from
di scl osi ng or using confidences or secrets of a client.

4.2 Failure to Preserve the Client’s Confidences

The following sanctions are generally appropriate in cases involving

improper revelation of information relating to representation of a client:

4.21 Disbarmentis generally appropriate when a lawyer, with the intent
to benefit the lawyer or another, knowingly reveals information
relating to representation of a client not otherwise lawfully
permitted to be disclosed, and this disclosure causes injury or
potential injury to a client.

4.22 Suspension is generally appropriate when a lawyer knowingly
reveals information relating to the representation of a client not
otherwise lawfully permitted to be disclosed, and this disclosure
causes injury or potential injury to a client.

4.23 Reprimand is generally appropriate when a lawyer negligently
reveals information relating to representation of a client not
otherwise lawfully permitted to be disclosed and this disclosure
causes injury or potential injury to a client.

Comrent
The phrase “protected under MRPC 1.6“ is recommended to
replace the ADB's proposed wording primarily because “relating to
t he representati on” suggests alimtation on what MRPC 1. 6 actual |y
rotects. Unlike the ABA Mddel Rules for Professional Conduct ?
PC 1.6 protects confidences and “secrets”.

The ADB s proposed Standard 4.23 crimnalizes conduct that
does not violate the MRPC. Specifically, MRPC 1.6(b) prohibits a
| awyer from “knowi ngly” revealing a confidence or secret. Yet,
the ADB proposed Standard defines “negligent” disclosure as
sanctionable. There is SIHP|y no basis under MRPC 1.6 to suggest
t hat negligent revelation of information can be sancti oned.

_ recommended | anguage for Standard 4.23 covers MRPC 1. 6(d)
whi ch has been ignored by the ADB s proposed Standards.

Again, | note that the ADB s use of “knowingly” and “intent”
above 1s both conflicting and confusing, given the definitions
previously set forth in the ADB' s proposed Standards.

’As noted previously, the ADB's proposal is drawn largely fromthe ABA
Standards for |nposing Lawyer Sanctions. ABA Mdydel Rule 1.6 is one exanple
of where the ABA Standard t hat was created address a Mbdel Rule substantially
different fromthe MRPC, yet the ADB nmakes no allowance for this fact and
sinply parrots the | anguage of the ABA Standard rather.

14



4.3 Failure to Avoid Conflicts of I|nterest

The followi ng sanctions are generally appropriate in cases
involving conflicts of interest in violation of MRPC 1.7; 1.8;
1.9(a) and (b); 1.10; 1.11: 1.12; 1.13; 5.4(c); and, 6.3.

4.31 Disbarnment is generally appropriate when a |awer,

wi t hout the inforned consent of the client(s):

(a) engages in representation of a client know ng that
the lawer's interests are adverse to the client 's
to obtain a benefit or advantage for the |awer or
anot her; or

(b) sinultaneously represents clients that the | awer
knows have adverse interests to obtain a benefit or
advant age for the | awer or another; or,

(c) represents a client in a mtter substantially
related to a matter in which the interests of a
present or former client are materially adverse,
and knowi ngly uses information relating to the
representation of a client to obtain a benefit or
advant age for the | awer or another; or,

(d) engages in a transaction described in MRPC 1.8(a)
with a client where in the |awer deceives the
client into believing the transaction and terns on
whi ch the | awyer acquires the interest are fair and
reasonable to the client, when the | awyer knows the
transaction and terns are unfair and unreasonabl e.

4.32 Suspension is generally appropriate when:

(a) a lawer knows of a conflict of interest and does
not seek to obtain consent from the present or
former client after consultation; or

(b) a lawyer knowi ngly violates MRPC 1.8(c)-(j)-.

4.33 Reprimand i s general ly appropri ate when a | awer engages
in aconflict of interest in violation of MRPC 1.7, 1.8
and/or 1.9(a) and (b), but did not knowi ngly violate the
rul e(s).

Comment

Wil e the ADB' s proposed Standard suggests that violations of
MRPC 1.8 should be addressed in Standard 4.3 (see ADB s Appendi x
1), there is no | anguage applicable to a violation of MRPC 1.8(a) -
]) inthe ADB s proposed Standard 4.3. M/ recommended | anguage in
t andards 4.31(d), 4.32(b) and 4.33 address those rules.

The changes to 4. 33 are suggest ed because the | anguage of MRPC

1.7, 1.8 and 1.9 create strict liability offenses. he ADB' s
proposed Standard is awkwardly worded and does not adequately
address the strict liability aspect of the rules. | believe that,

on the whol e, the recommended Standard i s nuch nore consistent with
the MRPC than the ADB s proposed | anguage.

15



4.4 Lack of Diligence

The follow ng sanctions are generally appropriate in cases
involving a failure to act with reasonabl e diligence and pronpt ness
in representing a client in violation of MRPC 1.1(a)-(c); 1.2(a)
and (b); 1.3; and, 1.4:

4.41 Disbarment is generally appropriate when

(a) a l|lawyer abandons the practice of |aw, or

(b) a lawyer 's course of conduct denonstrates that the
| awyer does not wunderstand the nost fundanent al
| egal doctrines or procedures.

4.42 Suspension is generally appropriate when:

(a) a lawyer knowingly fails to performservices for a
client in a reasonably diligent and pronpt manner;

(b) a lawyer engages in a pattern of neglect; or,

(c) a lawyer handles a matter that the | awyer knows or
should know that the |awyer is not conpetent to
handl e.

4.43 Reprimand is generally appropriate when a |lawer is
negl i gent and does not act with reasonable diligence in
representing a client or handles a matter wthout
preparation adequate in the circunstances.

4.4 Lack of Diligence

The following sanctions are generally appropriate in cases involving a
failure to act with reasonable diligence and promptness in representing a client:

4.41 Disbarment is generally appropriate when:
(a) a lawyer abandons the practice of law and causes
serious or potentially serious injury to a client; or
(b) a lawyer knowingly fails to perform services for a client
and causes serious or potentially serious injury to a
client; or
(c) a lawyer engages in a pattern of neglect with respect to

client matters and causes serious or potentially serious
injury to a client.
4.42 Suspension is generally appropriate when:

(a) a lawyer knowingly fails to perform services for a client
and causes injury or potential injury to a client; or
(b) a lawyer engages in a pattern of neglect and causes

injury or potential injury to a client.
4.43 Reprimand is generally appropriate when a lawyer is negligent
and does not act with reasonable diligence in representing a
client, and causes injury or potential injury to a client.

Comment

As noted previously, the issue of injury has been omtted as
a factor for determning the base disciplinary sanction and is
treated as a factor to be considered in nodifying the sanction
under Standards 9.22(e) and 9.32(e), | believe that such a
treatnment is nore consistent with MCR 9.115(J)(3), than is the
ADB' s proposal to include the degree of injury as an el enent of the
di sci plinary offense.

ADB Standards 4.4 and 4.5 have been conbi ned consistent with
MRPC 1.1; 1.2; and 1.3. The recommended Standard incorporates
concepts and | anguage from MRPC 1.1(a)-(c) which are absent from
the ADB proposed Standard, a Standard that was influenced by the
much nore narrow ABA Mbdel Rule 1.1. (See footnote 2 above).

4.5 Charging Illegal or Clearly Excessive Fees
16



The follow ng sanctions are generally appropriate in cases
involving the charging of an illegal or clearly excessive fee in
viol ation of MRPC 1.5:

4.51 Disbarnment is not generally appropriate when a |awer
charges or collects a clearly excessive fee absent the
presence of significant factors in aggravation.

4.52 Suspension is generally appropriate when a |awer
know ngly charges or collects a clearly excessive fee.

4.53 Reprimand is generally appropriate when a |awer
negligently charges or collects a clearly excessive fee.

4.5 Lack of Competence

The following sanctions are generally appropriate in cases involving failure

to provide competent representation to a client:

4.51 Disbarment is generally appropriate when a lawyer’s course of
conduct demonstrates that the lawyer does not understand the
most fundamental legal doctrines or procedures, and the lawyer’s
conduct causes injury or potential injury to a client.

4.52 Suspension is generally appropriate when a lawyer knowingly
fails to provide competent representation, and causes injury or
potential injury to a client.

4.53 Reprimand is generally appropriate when a lawyer:

(a) demonstrates failure to understand relevant legal
doctrines or procedures and causes injury or potential
injury to a client; or

(b) negligently fails to provide competent representation
and causes injury or potential injury to a client.

Comrent

My recommended Standard 4.5 is new. | recomend that MRPC 1.5
be treated under Standard 4.5. The ADB treats MRPC 1.5 under
Standard 7.0, along with the rules concerned with duties to the
publ i c, such as prohibitions agai nst personal solicitation of cases
and the unauthorized practice of law. The ADB also treats 1.5.
under Standard 4.6

| have not found any case |law supporting a sanction of
di sbarnment for charging a clearly excessive fee, alone.

Theft of client nonies and illegal conduct with regard to fees
are treated under the ny proposed Standards 4.11 and 5.11,
respectively.

| have conbined the notions fromADB s Standards 4.4 and 4.5
to create the my recormmended Standard 4.4. The concepts separated
by the ADB are naturally conbined, as they flowfromthe sane rul e,
MRPC 1.1(a)-(c). The manners of violating MRPC 1.1(a)-(c), should
be joined under a single recommended Standard 4.4 and not
bi furcated as suggested by the ADB.
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4.6 Lack of Candor

The follow ng sanctions are generally appropriate in cases
where the |awyer engages in fraud, deceit, or msrepresentation
directed toward a client in violation of MCR 9.104(A)(2) and (3)
and MRPC 8. 4(Db).

4.61 Disbarnment is generally appropriate when a |awer
deceives a client to obtain a benefit or advantage for
the | awyer or another.

4.62 Suspension is generally appropriate when a |awer
deceives a client, and the deception reflects adversely
on the [awyer’s honesty, trustworthiness or fitness to
practice law, but is not done to obtain a benefit or
advantage for the |awyer or another.

4.63 Reprimand is generally not appropriate when a |awer
engages in fraud, deceit or msrepresentation toward a
client.

4.6 Lack of Candor

The following sanctions are generally appropriate in cases where the
lawyer engages in fraud, deceit, or misrepresentation directed toward a client:

4.61 Disbarment is generally appropriate when a lawyer knowingly
deceives a client with the intent to benefit the lawyer or another,
and causes serious injury or potential serious injury to a client.

4.62 Suspension is generally appropriate when a lawyer knowingly
deceives a client, and causes injury or potential injury to the
client.

4.63 Reprimand is generally appropriate when a lawyer negligently
fails to provide a client with accurate or complete information, and
causes injury or potential injury to the client.

Comment

My recommended Standard 4.61 omts the <confusing and
extraneous | anguage concerning “know ngly” and “intent” contained
in the ADB s proposed Standard. It is axiomatic that deceit
requires “know edge” on the part of the deceiver.

My recomended 4.62 brings the Standard in line with the
| anguage of the MRPC 8.4(b) and MCR 9.104(A) (2) and (3).

The ADB' s proposed Standard 4. 63 crim nalizes conduct whichis
not prohibited or, frankly, even |ogical under the MRPC (or even
the ABA Mddel Rules for that nmatter). The only reasonable
expl anation for the ADB's proposed Standard 4.63 is their devotion
to atiered format for each Standard. Only conduct which is done
“knowi ngly” is prohibited by any of the rules cited in the ADB' s
proposed Appendi x 1.
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5.0 Violations of Duties Omed to the Public

5.1 Failure to Maintain Personal Integrity

The followi ng sanctions are generally appropriate in cases
i nvol vi ng conduct in violation of MCR9. 104(A)(5) and MPC 3.5(c);
4.1; 6.5; and, 8.4(b).

5.11 Disbarnment is generally appropriate when:

5.12

5.13

(a)

(b)

(c)

(d)

a lawer engages in serious crimnal conduct, a
necessary elenment of which includes intentional
interference with the adm nistration of justice

false swearing, intentional m srepresentation

fraud, extortion, msappropriation, or theft; or
the sale, distribution or inportation of controlled
substances; or the intentional killing of another;
or an attenpt or conspiracy or solicitation of
another to commt any of these offenses; or

a |l awyer engages in any other conduct invol ving
di shonesty, fraud, deceit, or msrepresentation
that seriously adversely reflects on the |awer's
fitness to practice; or,

a lawer knowingly mstreats a person involved in
the legal process because of the person’s race

gender, or other protected personal characteristic
in order to gain an advantage in the litigation for
the | awer or another; or

a lawer knowingly engages in conduct that is
di scourt eous and di srespectful toward a tribunal in
order to gain an advantage in the litigation for
the lawyer or another.

Suspension is generally appropriate when:

(a)

(b)

(c)

(d)

a | awyer engages in crimnal conduct which does not
contain the elements listed in Standard 5.11 but
whi ch nevertheless adversely reflects on the
| awyer 's fitness to practice; or

a |lawer engages in conduct involving dishonesty,
fraud, deceit, or msrepresentation that reflects
adversely on the lawer’s fitness to practice; or,
a lawer knowingly mstreats a person involved in
the legal process because of the person’s race
gender, or other protected personal characteristic
wi t hout the purpose of gaining an advantage in the
l[itigation for the |lawer or another; or,

a |lawer know ngly engages in conduct that is
di scourteous and disrespectful toward a tribuna
wi t hout the purpose of gaining an advantage in the
litigation for the |awer or another.

Reprimand i s general ly appropriate when a | awer engages
in crimnal conduct which does not contain the elenents
listed in Standard 5. 11.

5.1

5.0 Violations of Duties Owed to the Public
Failure to Maintain Personal Integrity

The following sanctions are generally appropriate: (a) in cases involving

commission of a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness, or fithess as a lawyer in other respects; (b) in cases with conduct
involving dishonesty fraud, deceit, or misrepresentation; or (c) in cases involving the
improper handling of property entrusted to a lawyer.

5.11 Disbarment is generally appropriate when:
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(a) a lawyer engages in serious criminal conduct, a
necessary element of which includes intentional
interference with the administration of justice, false
swearing, intentional misrepresentation, fraud, extortion,
misappropriation, or theft; or the sale, distribution or
importation of controlled substances; or the intentional
killing of another; or an attempt or conspiracy or
solicitation of another to commit any of these offenses;
or

(b) a lawyer engages in any other intentional conduct
involving dishonesty, fraud, deceit, or misrepresentation
that seriously adversely reflects on the lawyer’s fitness
to practice; or

(c) a lawyer knowingly converts the property of another
entrusted to the lawyer.

5.12 Suspension is generally appropriate when:

(a) a lawyer knowingly engages in criminal conduct which
does not contain the elements listed in Standard 5.11
but which nevertheless seriously adversely reflects on
the lawyer’s fitness to practice; or

(b) alawyer engages in conduct involving dishonesty, fraud,
deceit, or knowing misrepresentation that reflects
adversely on the lawyer’s fitness to practice; or

(c) a lawyer knowingly or negligently deals improperly with
the property of another entrusted to the lawyer.

5.13 Reprimand is generally appropriate when:

(a) a lawyer engages in criminal conduct which does not
contain the elements listed in Standard 5.11 and that
reflects adversely on the lawyer’s fitness to practice; or

(b) a lawyer engages in any conduct that involves
dishonesty, fraud, deceit, or knowing misrepresentation
and that adversely reflects on the lawyer’s fitness to
practice law to a slight degree; or

(c) a lawyer engages in an isolated instance of simple
negligence in dealing with the property of another
entrusted to the lawyer and causes little or no injury or
potential injury.

Commrent

My recommended Standard omts the theft of property held in
trust for third persons, a violation of MRPC 1.15(a), since those
matters are dealt with under ny recomended Standard 4. 1.

The ADB' s suggestion that “to a slight degree” should becone
a guideline for inposing discipline is omtted. The “fitness”
qualification is also elimnated for m sconduct which falls under
Standard 5.12(a). This recomrendation brings the Standard in |ine
with MCR 9. 104(A) (5) and Gi evance Adm ni strator v Deutch, 455 M ch

149, (1997). In Deutch, the respondent received a reprimand for
Operating a Mdtor Vehicle Under the Influence of Intoxicating
Li quor. By elimnating the “fitness” |anguage it is nade clear

that a crimnal violation is presuned to be sancti onabl e.
Al so, | anguage is added to include violations of MRPC 3.5(c)

and 6.5(a). The ADB s proposed Standards do not provide any
gui delines for either MRPC 3.5(c) and 6.5(a).
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5.2 Failure to Maintain the Public Trust

The follow ng sanctions are generally appropriate in cases
involving public officials who engage in conduct that is
prejudicial to the adm nistration of justice or who state or inply
an ability to influence i nproperly a governnent agency or official
in violation of MCR 9.104(1); MRPC 3.8; 6.4; and, 8.4(c) and (d).

5.21 Disbarnent is generally appropriate when a | awyer in an
official or governnental position know ngly m suses the
position or either states or inplies that the | awer may
improperly influence another in an official or
governnmental position to obtain a benefit or advantage
for the | awer or another.

5.22 Suspension is generally appropriate when a | awer in an
official or governnmental position knowingly fails to
follow proper procedures or rules which results in
prejudice to the adm nistration of justice.

5.23 Reprimand is generally appropriate when_

(a) a lawyer in an official or governmental position
negligently fails to follow proper procedures or
rules_(with the exception of the duties set forth
in MRPC 6.4 which cannot be violated by sinple
negligence) which results in prejudice to the
adm ni stration of justice; or,

(b) a prosecutor or assistant prosecutor violates the
duties set forth in MPC 3.8(a)-(e) and the
violation does not result in prejudice to the
adm ni stration of justice.

52 Failure to Maintain the Public Trust

The following sanctions are generally appropriate in cases involving public
officials who engage in conduct that is prejudicial to the administration of justice or
who state or imply an ability to influence improperly a government agency or official:

5.21 Disbarment is generally appropriate when a lawyer in an official

or governmental position knowingly misuses the position with the
intent to obtain a significant benefit or advantage for himself or
another, or with the intent to cause serious or potentially serious
injury to a part or to the integrity of the legal process.

5.22 Suspension is generally appropriate when a lawyer in an official

or governmental position knowingly fails to follow proper
procedures or rules, and causes injury or potential injury to a
party or to the integrity of the legal process.

5.23 Reprimand is generally appropriate when a lawyer in an official or

governmental position negligently fails to follow proper
procedures or rules, and causes injury or potential injury to a
party or to the integrity of the legal process.

Commrent
My recomrended Standard incorporates MRPC 8.4(d), which was
treated under the ADB' s proposed Standard 7.0. | believe that the

offer toindirectly influence should be treated consistent with the
offer to directly influence the adm nistration of justice. The
| anguage of the MRPC is also incorporated in ny recomrended
Standard, i.e. “prejudicial to the admnistration of justice”
Al so the changes clarify how the violations of either MRPC 3.8 or
6.4 should be treated. MRPC 6.4 requires that the |awer have
knowl edge, an elenent not required for a violations of MR
9.104(A) (1), MCR 3.8 (a)-(e), and MCR 8.4(c). The ADB s proposed
Standard 5.23 crimnalizes a negligent violation of MRPC 6.4, which
i's inappropriate.

6.0 Violations of Duties Omed to the Legal System
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6.1 False Statenents, Fraud, and M srepresentation to a Tri bunal

The follow ng sanctions are generally appropriate in cases
i nvol ving conduct that involves dishonesty, fraud, deceit, or
m srepresentation to a tribunal in violation of MRPC 3.3
6.11 Disbarnent is generally appropriate when a |awer
knowi ngly makes a false statenent, submits a false
docurnent, or inproperly fails to disclose a material fact
or adverse controlling authority known to the | awer and
not di scl osed by opposi ng counsel to obtain a benefit or
advant age for the | awer or another.
6. 12 Suspension is generally appropriate when:
(a) a lawyer -engages in the conduct described in
Standard 6.11 but does not do so to obtain a
benefit or advantage for the | awyer or another; or,
(b) a lawyer conmes to know of the falsity of material
evi dence the |awer has offered to a tribunal but
fails to take reasonabl e renedi al neasures.
6.13 Reprimand is generally not appropriate when a |awer
engages in fal se statenents, fraud, and m srepresentation
to a tribunal

6.0 Violations of Duties Owed to the Legal System

6.1 False Statements, Fraud, and Misrepresentation to a Tribunal
The following sanctions are generally appropriate in cases involving
conduct that is prejudicial to the administration of justice or that involves dishonesty,
fraud, deceit, or misrepresentation to a tribunal:
6.11 Disbarmentis generally appropriate when a lawyer, with the intent
to deceive the tribunal, makes a false statement, submits a false
document, or improperly withholds material information, and
causes serious or potentially serious injury.
6.12 Suspension is generally appropriate when a lawyer knows that
false statements or documents are being submitted to the tribunal
or that material information is improperly being withheld, and
takes no remedial action, and causes injury or potential injury.
6.13 Reprimand is generally appropriate when a lawyer is negligent
either in determining whether statements or documents submitted
to a tribunal are false or in taking remedial action when material
information is being withheld and causes injury or potential injury.
Conmrent
The word “knowi ngly”, which is ubiquitous in Standards, is curiously absent
fromthe Standard whi ch addresses MRPC 3.3, which prohibits conduct which is done
“knowi ngly”. See MRPC 3.3(a). Likewi se the “benefit” |anguage enployed by the
ADB in preceding disbarnent sections is absent fromthis section where, in ny
opinion, it is well suited.

My recomended Standard 6.11 is consistent with the | anguage of concepts of
MRPC 3. 3.

My Standard 6.12 covers violations addressed in MRPC 3.3(a)(1)-(4). The
ADB's recommended Standard 6.12 fails to provide any guidance concerning a
violation of 3.3(a)(2)-(4) and no guidance concerning a |awer’s discovery,
subsequent to the event, that false nmaterial evidence was submitted to the
tribunal .

Standard 6. 13 as recomended by the ADB crim nalizes conduct which does not
violate the MRPC. M recommended Standard provides that conduct prohibited by
MRPC 3.3, absent conpelling evidence in mitigation, should not result in a nere
repri mand.
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6.2 Abuse of the Legal Process

The follow ng sanctions are generally appropriate in cases
involving failure to expedite litigation or bring a meritorious
claim or failure to obey an y obligation under the rules of a
tribunal except for an open refusal based on an assertion that no
valid obligation exists in violation of MCR 9.104(A) (1) MPC 3.1,
3.2; 3.4; 3.6; 4.4; and, 8.4(c).

6.21 Disbarnent is generally appropriate when a |awer
knowi ngly violates a court order or rule to obtain a
benefit or advantage for the | awer or another, and MRPC
3.4(a) and (b).

6. 22 Suspension is generally appropriate when:

(a) a lawer knowingly violates a court order or rule
wi thout the intent to obtain a benefit or advantage
for the lawer or another but which results in
prejudice to the admi nistration of justice; or,

(b) a lawer knowingly brings or defends a matter
wi t hout a basis which is not frivol ous; or,

(c) a lawer knowingly fails to expedite litigation
consistent with the interests of the client.

6.23 Reprimand is generally appropriate when:

(a) a lawyer violates MRPC 3.4(d)-(f) or 3.6; or,

(b) a lawer negligently brings or defends a matter
wi thout a basis which is not frivol ous; or,

(c) a lawer negligently fails to expedite litigation
consistent with the interests of the client.

6.2 Abuse of the Legal Process

The following sanctions are generally appropriate in cases involving failure
to expedite litigation or bring a meritorious claim, or failure to obey any obligation
under the rules of a tribunal except for an open refusal based on an assertion that
no valid obligation exists:

6.21 Disbarment is generally appropriate when a lawyer knowingly
violates a court order or rule with the intent to obtain a benefit for
the lawyer or another, and causes serious injury or potentially
serious injury to a party or causes serious or potentially serious
interference with a legal proceeding.

6.22 Suspension is generally appropriate when a lawyer knows that he
or she is violating a court order or rule, and causes injury or
potential injury to a client or a party, or causes interference or
potential interference with a legal proceeding.

6.23 Reprimand is generally appropriate when a lawyer negligently
falls to comply with a court order or rule, and causes injury or
potential injury to a client or other party, or causes interference or
potential interference with a legal proceeding.

Comment

| recormend that the Standard incorporate MCR 9.104(A) (1) and
MRPC 8.4(c), which the ADB' s proposed Standards treat under
Standard 6. 1. | believe that the issue of prejudice to the
adm ni stration of justice is better considered wth the issues of
nmeritorious filings MRPC 3.1), expedience (MRPC 3.2), and
violation of court orders (MRPC 3.4) rather than with issues of
deceit and m srepresentation (See MRPC 3. 3).

Again, the ADB' s proposed Standard 6.23 crimnalizes conduct
that does not violate any MRPC. The ADB proposed Standard woul d
sanction “negligent” failure to obey a court rule, however, MRPC
3.4(c) prohibits only “knowi ng” failures to obey.
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6.3 I nproper Communications with Individuals In the Legal System

The followi ng sanctions are generally appropriate in cases
involving attenpts to influence a judge, juror, prospective juror
or other official by means prohibited by law or violates NRPC

3.5(b) and (c);

4.2: and, 4. 3:

6.31 Disbarnment is generally appropriate when a | awer:

(a)

(b)

(c)

intentionally tanpers with a witness in an attenpt
to interfere with the outcone of +the |ega
proceedi ng; or,

makes an ex parte conmunication with a judge or
juror in an attenpt to affect the outcome of the
proceedi ng; or,

i nproperly comuni cates with sonmeone in the |egal
system ot her than a witness, judge, or juror in an
attenpt to influence or affect the outcone of the
proceedi ng.

6. 32 Suspension is generally appropriate when a | awer engages
in communication with an individual in the |egal system

when

the lawer knows that such conmunication is

i mpr oper.

6.33 Reprimand is generally appropriate when a lawer is
negligent in determning whether it is proper to engage
i n conmuni cation with an individual in the | egal system

6.3

Improper Communications with Individuals In the Legal System

The following sanctions are generally appropriate in cases involving

attempts to influence a judge, juror, prospective juror or other official by means
prohibited by law:

Comrent
The ADB
vi ol ati ons of

6.31 Disbarment is generally appropriate when a lawyer:

(a) intentionally tampers with a witness and causes serious
or potentially serious injury to a party, or causes
significant or potentially significant interference with the
outcome of the legal proceeding; or

(b) makes an ex parte communication with a judge or juror
with intent to affect the outcome of the proceeding, and
causes serious or potentially serious injury to a party, or
causes significant or potentially significant interference
with the outcome of the legal proceeding; or

(c) improperly communicates with someone in the legal
system other than a witness, judge, or juror with the
intent to influence or affect the outcome of the
proceeding, and causes significant or potentially
significant interference with the outcome of the legal
proceeding.

6.32 Suspension is generally appropriate when a lawyer engages in
communication with an individual in the legal system when the
lawyer knows that such communication is improper, and causes
injury or potential injury to a party or causes interference or
potential interference with the outcome of the legal proceeding.

6.33 Reprimand is generally appropriate when a lawyer is negligent in
determining whether it is proper to engage in communication with
an individual in the legal system, and causes injury or potential
injury to a party or interference or potential interference with the
outcome of the legal proceeding.

proposed Standards Appendix 1 indicates that

"MRPC 3.5" should be treated under this Standard. In

fact, only 3.5(a) and (b) are treated under the Standard. VRPC
3.5(c) is not treated at all under the ADB s proposed Standards.
| recommend that violations of MPC 3.5(c) be treated under

St andard 5. 1.

24



7.0 Violations of G her Duties Omwed as a Prof essional

The follow ng sanctions are generally appropriate in cases
i nvol ving conduct in violation of MRPC 1.14; 1.16; 2.1; 2.3; 5.1 -
5.6; 6.2; 7.1 - 7.5; 8.1, 8.3; and 8.4(e).
7.1 Disbarnment is generally appropriate when a |awer
know ngly engages in conduct that is a violation of a
duty owed as a professional to obtain a benefit or
advantage for the |awyer or another.
7.2 Suspension is generally appropriate when a |awer
know ngly engages in conduct that is a violation of a
duty owed as a professional but does not do so in order
to obtain a benefit or advantage for the |awer or
anot her.
7.3 Reprimand is generally appropriate when a |awer
negligently engages in conduct that is a violation of a
duty owed as a professional.

7.0 Violations of Other Duties Owed as a Professional

The following sanctions are generally appropriate in cases involving false
or misleading communication about the lawyer or the lawyer’s services, improper
communication of fields of practice, improper solicitation of professional employment
from a prospective client, unreasonable or improper fees, unauthorized practice of
law, improper withdrawal from representation, or failure to report professional
misconduct.

71 Disbarment is generally appropriate when a lawyer knowingly
engages in conduct that is a violation of a duty owed as a
professional with the intent to obtain a benefit for the lawyer or
another, and causes serious or potentially serious injury to a
client, the public, or the legal system.

7.2 Suspension is generally appropriate when a lawyer knowingly
engages in conduct that is a violation of a duty owed as a
professional and causes injury or potential injury to a client, the
public, or the legal system.

7.3 Reprimand is generally appropriate when a lawyer negligently
engages in conduct that is a violation of a duty owed as a
professional and causes injury or potential injury to a client, the
public, or the legal system.

Comrent

| recommend that violations of MRPC 1.5 be treated under
Standard 4.5 and violations of 8.4(d) be treated under Standard
5. 2.

The bal ance of the Standard is simlar to the proposal made by
t he ADB
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8.0 Practice of Lawin Violation of an Order of Discipline

The follow ng sanctions are generally appropriate in cases
involving the practice of law in violation of an order of
di sci pli ne.
8.1 Disbarnent is generally appropriate when a |awer
know ngly practices law in violation of the terns of a
di sci plinary order.

8.2 GCenerally, the sanme discipline inposed by the original
di sci plinary order should be consecutively inposed when
a lawyer practices law in violation of the terns of a
di sciplinary order, but does not engage in such conduct
know ngly.

8.3 Reprimand is generally not appropriate when a |awer

practices lawin violation of the terns of a disciplinary
or der.

8.0 Practice of Law in Violation of an Order of Discipline

The following sanctions are generally appropriate in cases involving the
practice of law in violation of an order of discipline.

8.1 Disbarment is generally appropriate when a lawyer intentionally
practices law in violation of the terms of a disciplinary order.

8.2 Suspension is generally appropriate when a lawyer knowingly
practices law in violation of the terms of a disciplinary order.

8.3 Reprimand is generally appropriate when a lawyer negligently

practices law in violation of the terms of a disciplinary order.

Comment

| recommend in Standard 8.2 the ratification of the [|ong
standing policy in Mchigan, that a violation of a disciplinary
order should result in the inposition of a sanction at |east equal
to that originally inposed.
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E. Aggravation and Mtigation
9.1 Cenerally
After msconduct has been established, aggravating and

mtigating circunstances may be considered in deciding what
sanction to inpose.

Comrent

Thi s provision is unchanged fromthat | anguage proposed by the
ADB.
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9.2 Aggravation
9.21 Definition. Aggravation or aggravating circunstances are
any considerations or factors that my justify an
increase in the degree of discipline to be inposed.
9. 22 Factors which may be considered in aggravation incl ude:
(a) prior disciplinary offenses;
(b) nmultiple offenses;
(c) obstruction of the disciplinary proceeding by
know ngly failing to conply with rules or orders of
t he disciplinary agency;
(d) wvulnerability of victim
(e) degree of harm to a client, opposing party, the
bar, bench or public.

9.2 Aggravation
9.21 Definition. Aggravation or aggravating circumstances are any
considerations or factors that may justify an increase in the
degree of discipline to be imposed.
9.22 Factors which may be considered in aggravation include:

(a) prior disciplinary offenses;

(b) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses;

(e) obstruction of the disciplinary proceeding by knowingly
failing to comply with rules or orders of the disciplinary
agency;

() submission of false evidence, false statements, or other
deceptive practices during the disciplinary process;

(9) refusal to acknowledge wrongful nature of conduct;

(h) vulnerability of victim;

(i) substantial experience in the practice of law;

@) indifference to making restitution;

(k) illegal conduct, including that involving the use of

controlled substances.
Comrent

It is ny opinion that the Standard recommended by the ADB is
over burdened wi th non-essential factors. The process woul d benefit
froman elimnation of those factors that are insignificant and
redundant. The issue of injury should be renoved as an el enent of
a disciplinary offense and reserved for consideration as a factor
in aggravation or mtigation. Such a treatnent is nore consistent
wth MCR 9. 115(J)(3) thanis the ADB' s proposal. Additionally such
a treatnment is nore conpatible with the goals of the disciplinary
system

As noted i nthe nmenorandumacconpanyi ng t hese recommendat i ons,
| believe that aggravating and mtigating factors should be
wei ghted to reflect the significance of each factor. Al so, as
noted in the nmenorandum | favor the adoption of a set of scaled
gui del i nes drawn specifically to each disciplinary offense.
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9.3 M
9.

Comment

i gation

t
31 Definition. Mtigation or mitigating circunstances are

any

considerations or factors that may justify a

reduction in the degree of discipline to be inposed.
9.32 Factors which may be considered in mtigation include:

(a)
(b)
(c)

serious personal or enptional problens which

contributed to the m sconduct;

timely good faith effort to nake restitution or to

rectify consequences of m sconduct;

nmental disability or chem cal dependency including

al cohol i sm or drug abuse when:

(1) there is nedical evidence that the respondent
is affected by a chem cal dependency or nent al
di sability;

(2) the chenical dependency or nental disability
contributed to the m sconduct;

(3) the respondent's recovery form the chem ca
dependency or nment al disability is
denonstrated by a neaningful and sustained
period of successful rehabilitation; and,

(4) the recovery arrested the msconduct and
recurrence of that m sconduct is unlikely;

delay in disciplinary proceedings

absence of any degree of harmto a client, opposing

party, the bar, bench or public.

Mitigation

9.3 Definition. Mitigation or mitigating circumstances are any
considerations or factors that may justify a reduction in the
degree of discipline to be imposed.

9.32 Factors which may be considered in mitigation include:

(a) absence of a prior disciplinary record;

(b) absence of a dishonest or selfish motive;

(c) serious personal or emotional problems which
contributed to the misconduct;

(d) timely good faith effort to make restitution or to rectify
consequences of misconduct;

(e) full and free disclosure to disciplinary board or
cooperative attitude toward proceedings;

(f) inexperience in the practice of law;

(9) character or reputation;

(h) physical disability which contributed to the misconduct;

(i) mental disability or chemical dependency including
alcoholism or drug abuse when:
(1) there is medical evidence that the respondent

is affected by a chemical dependency or
mental disability;

(2) the chemical dependency or mental disability
contributed to the misconduct;
3) the respondent's recovery form the chemical

dependency or mental disability is
demonstrated by a meaningful and sustained
period of successful rehabilitation; and

(4) the recovery arrested the misconduct and
recurrence of that misconduct is unlikely;
() delay in disciplinary proceedings;
(k) imposition of other penalties or sanctions;
o remorse.

My recomrendations reflect the sane considerations set forth
in the Comment to Standard 9. 2.
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9.4 Factors Wiich Are Neither Aggravating nor Mtigating

The followng factors should not be considered as either
aggravating or mtigating:
(a) forced or conpelled restitution;

(b) agreeing to the client's demand for certain inproper
behavi or or result;

(c) wthdrawal of conplaint against the |awer;

(d) resignation prior to conpletion of di sci plinary
pr oceedi ngs;

(e) conplainant ‘s reconmendati on as to sancti on;

(f) failure of injured client to conpl ain.

Comrent

Thi s provision is unchanged fromthat | anguage proposed by the
ADB.
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Cross-~

APPENDIX 1

-Reference Table:

Michigan Rules of Professional Conduct and
Recommended Michigan Standards for Imposing Lawyer Sanctions®

Michigan Rules of

Professional Conduct

Competence/Neglect
Rule 1.1, 1.1(a) (b) and(c)
Scope of Representation
Rule 1.2(a), (b)
Rule 1.2(c)
Diligence
Rule 1.3
Communication
Rule 1.4
Fees
Rule 1.5
Confidentiality of Information
Rule 1.6
Conflict of Interest
Rule 1.7
Prohibited Transactions

Standards for

Impoging Sanctions

Standard 4.4

Rule
Former
Rule
Rule

1.8

Client

1.9(a) and (b)
1.9(c)

Imputed Disqualification
Rule 1.10
Successive Government and Private
Employment
Rule 1.11
Former Judge or Arbitrator
Rule 1.12
Organization as Client
Rule 1.13

3

Standard 4.
Standaxrds 5.1, 6.1
Standard 4.4
Standard 4.4
Standards 4.5, 5.11
Standard 4.2
Standard 4.3
Standard 4.3
Standard 4.3
Standard .2
Standard 4.3
Standard 4.3
Standard 4.3
Standard 4.3

This appendix is intended to be the primary reference point for

ascertaining which standard is applicable.
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Recommended Michigan Standards for Imposing Lawyer Sanctions - Appendix 1

Michigan Rules of Standards for
Professional Conduct Imposing Sanctions

Disabled Client

Rule 1.14 Standard 7.0
Safekeeping Property

Rule 1.15(a), (b), (c) Standard 4.1
Declining or Terminating
Representation

Rule 1.16 Standard 7.0
Advisor -

Rule 2.1 Standard 7.0
Intermediary

Rule 2.2 Standard 4.3
Evaluation for Use by Third Persons

Rule 2.3 Standard 7.0
Meritorious Claims and Contentions

Rule 3.1 Standard 6.2
Expediting Litigation

Rule 3.2 Standard 6.2
Candor Toward the Tribunal

Rule 3.3 Standard 6.1
Fairness to Opposing Party and Counsel

Rule 3.4 Standard 6.2
Impartiality and Decorum

Rule 3.5(a) and (b) Standard 6.3

Rule 3.5(c) Standard 5.1
Trial Publicity

Rule 3.6 Standard 6.2
Lawyer as Witness

Rule 3.7 Standard 4.3
Special Responsibilities of a Prosecutor

Rule 3.8 Standard 5.2
Advocate in Nonadjudicative Proceedings

Rule 3.9 Standard 6.2
Truthfulness to Others

Rule 4.1 Standard 5.1
Communication with Represented Persons

Rule 4.2 Standard 6.3
Dealing with Unrepresented Persons

Rule 4.3 Standard 6.3
Respect for Rights of Third Persons

Rule 4.4 Standard 6.2
Regponsibilities of a Partner oxr
Supervisory Lawyer Standard 7.0

Rule 5.1

Responsibilities of a Subordinate Lawyer
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Rule 5.2 Standard 7.0
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Michigan Rules of Standards for
Professional Conduct Imposing Sanctions

Responsibilities Regarding Non-lawyer

Assistants

Rule 5.3 Standard 7.0
Professional Independence of Lawyer

Rule 5.4(a), (b), and (d) Standard 7.0

Rule 5.4 (c) Standard 4.3
Unauthorized Practice of Law

Rule 5.5 Standard 7.0
Restrictions on Right to Practice :

Rule 5.6 Standard 7.0
Pro Bono Public Service

Rule 6.1 No Applicable Standard
Accepting Appointments

Rule 6.2 Standard 7.0
Membership in Legal Services Organization

Rule 6.3 Standard 4.3
Law Reform Activities Affecting Client
Interests

Rule 6.4 Standard 5.2
Professional Conduct

Rule 6.5 Standard 5.1
Communication Concerning Lawyer's Services

Rule 7.1 Standard 7.0
Advertising

Rule 7.2 Standard 7.0
Direct Contact with Prospective Clients

Rule 7.3 Standard 7.0
Communication of Fields of Practice

Rule 7.4 Standard 7.0
Firm Names and Letterheads

Rule 7.5 Standard 7.0
Bar Admission and Disciplinary Matters

Rule 8.1 Standards 5.1, 7.0
Judges and Legal Officials

Rule 8.2 Standard 5.1
Reporting Professional Misconduct

Rule 8.3 Standard 7.0
Misconduct

Rule 8.4 (a) Standards 4.0, 5.0, 6.0, 7.0

Rule 8.4(b); MCR 9.104(A) (2) (3)&(5) Standards 4.6, 5.1

Rule 8.4(c); MCR 9.104(a) (1) Standards 5.2, 6.2

Rule 8.4 (d) Standard 5.2

Rule 8.4 (e) Standard 7.0
Jurisdiction

Rule 8.5 None
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